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AGENCY’S MOTION FOR SUMMARY JUDGMENT

NOW COMES,theRespondent,Illinois EnvironmentalProtectionAgency

(“Illinois EPA” or “Agency”) by andthroughits attorney,SanjayK. Sofat, Assistant

CounselandSpecialAssistantAttorneyGeneral,pursuantto 35 Iii. Adm. Code101.516,

and105.202,105.204,105.206,and105.212,herebysubmitsthis Agency’sMotion For

andMemorandumof Law in SupportofSummaryJudgmentto theIllinois Pollution

ControlBoard(“Illinois PCB” or“Board”). TheIllinois EPArespectfullyrequeststhat

theIllinois PCBAFFIRM theAgency’sdecisionto grantaNationalPollution Discharge

EliminationSystem(“NPDES”) permit,10075311to theSouthernIllinois Universityat

Edwardsville’s(“SIIJE” or“Petitioner”) to dischargenon-contactcoolingwaterinto

Tower.Lake,andDISMISSthePetitioner’spetitionfiled, onMay 6, 2002,askingfor the

Board’sreviewoftheAgencydetermination.In supportof its Motion, theIllinois EPA

statesasfollows:
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1. OnMarch 8, 2001, theAgencyreceivedSIUE’s applicationfor aoncethrough

coolingwaterdischargefrom its Heating& RefrigerationPlantinto TowerLake.

AgencyRecordat].

2. SIIJE’s applicationconcernedan existingsourcethatcameinto operationin 1965

to providecooling waterfor refrigerationunits. S1UEdidnot seekanNPDES

permit for thesourceuntil March 2001.

3. SIIJE in its applicationrequestedthatthemonitoringandtestingfor BOD, TSS,

Oil andGrease,COD, TOC,Ammonia(asN), andpHbewaived. Agencyrecord

at 6.

4. On July 19, 2001,theAgencysentadraftNPDES permitto SUE for its review

andaskedfor commentswithin fifteen (15)daysofthedateof the letter. Agency

Recordat 21.

5. Thedraftpermitcontainedlimits for flow andtemperature.SpecialCondition 1

is amonitoringrequirementandrequiresthat theflow shallbereportedasa

monthly.averageanddaily maximum. Underthe“sampletype” colunm,the

permitspecifiesthatasinglereadingfor flow shallbereportedto theAgency.

AgencyRecordat 26.

6. SpecialCondition2: Dischargeofwastewaterfrom this facility mustnot aloneor

in combinationwith othersourcescausethereceivingstreamto violatethe

following thermallimitations attheedgeofthemixing zonewhich is definedby

Section302.211,Illinois AdministrativeCode,Title 35, Chapter1, SubtitleC, as

amended:

A. Maximumtemperaturerise abovenaturaltemperaturemustnot exceed5°F
(2.8°C)
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B. Watertemperatureat representativelocationsin themain river shallnotexceed
themaximumlimits in thefollowing tableduringmorethanonepercentofthe
hoursin the 12-monthperiodendingwith anymonth. Moreover,at no timesshall
thewatertemperatureat suchlocationsexceedthemaximumlimits in the
following tableby morethan3°F(1.7°C).(Main river temperaturesare
temperaturesofthoseportionsoftheriver essentiallysimilar to andfollowing the
samethermalregimeasthetemperaturesofthemainflow oftheriver.)

Jan Feb Mar April May June July Aug Sept. Oct Nov Dec
°F 60 60 60 90 90 90 90 90 90 90 90 60
°C 16 16 16 32 32 32 32 32 32 32 32 16

C. Themonthlymaximumvalueshallbereportedon theDMR form.

7. SUEdid notprovideany commentsduringthe 15-daynoticeperiod. Agency

Recordat 30.

8. TheAgencypublicnoticethedraftpermit on August 10, 2001 for thirty (30)

days.No changesweremadeto thedraftpermitprior to thepublic notice.

AgencyRecordat 39.

9. OnAugust28, 2001,theAgencyreceivedtheSUE’s commentson thedraft

permit. AgencyRecordat 43. SIIJEraisedthefollowing concerns:

i. Thepermit appearsto bedrafterfordischargeinto a stream.Thoughthe
SUEplant dischargesinto an artificial cooling lake.

ii. Section302.211ParagraphJ appliesto this facility.
iii. SpecialCondition2.A requiresthatmaximumtemperatureriseabove

naturaltemperaturemustnot exceed5°F.However,dueto thecirculating
natureofan artificial coolinglake,thetemperatureofthebodyof water
will risemorethan5 degrees.Also, whatwouldbe the“natural
temperature”ofthe lakewithouttheheatsource. .

iv. SpecialCondition2B. SIUE’sarguesthatdueto thenatureof an artificial
coolingnatureasopposedto astream,oncethetemperatureofthebodyof
waterrisesabovethelimit it will remaintherefor a longperiodoftime. If
thelaketemperaturesrise in Augustit will notbeappreciablycooluntil
November. .

v. It is notclearhow SpecialCondition2 wouldbe appliedto a lake.
AgencyRecordat 43-44.
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10. OnJanuary2, 2002,theAgencyissuedthe final NPDESpermit for dischargeof

non-contactcooling waterinto TowerLake. As no changesweremadeto the

draft permitlanguage,thefinal NPDESpermitcontainsthedraft languagefor

flow andtemperatureconditions. In the coverletter,theAgencyaddressedthe

issuedraisedby SIUB duringthe30-daycommentperiod.~Specifically,the

Agencyinstructedthat TowerLakeis not an artificial cooling lake,but ratheris a

watersof thestateasdefinedin 35 Ill. Adm. Code301.440. Theletterfurther

clarifiedthattemperaturemonitoringwill be requiredatapointrepresentativeof

thedischargebutprior to entryinto TowerLake. AgencyRecordat 47.

11.After receivingtheextensionof timewithinwhichto appealtheAgency’sfinal

decision,onMay6, 2002,SIIJEfiled apetitionaskingtheBoardto reviewthe

termsandconditionsoftheNPDESpermitissuedon January2, 2002.

12. In its petition,SIUEraisedthe following legal andtechnicalarguments:

A. SUE’snon-contactcooling wateris notsubjectto Section302.211(e)of
theBoardregulations;

B. SITJEis notrequiredto satisfythetemperaturerequirementsof35 Iii.
Adm. Code302.211(d)or (e);

C. Section302.211(d)doesnotapply to SIUE becauseTowerLakeis aman-
madelakewhichhasalwaysbeenaffectedby thecooling andheating
plant, andthatTowerLakehasno “natural temperature”;

D. Permitconditionsdirectedatrivers andnot lakesarenot applicableto .

SIUE discharge;
B. SUEhasno meansto assurecompliancewith 35 Ill. Adm. .Code

302.211(d)or(e); ,

F. Thepermit requiresSUEto utilize two inconsistentmethodsof
monitoring;and , . .

G. Thepermitmonitoringrequirementsareinconsistentbecauseit requires
“monthly average”,“daily maximum”, and“monthly maximumvalue”
reportingfor asinglereadingtakeneachmonth. . .

13. As arelief, SIUB requeststheBoardto determinethatSIIJB’s dischargeis not

coveredunderan NPDESpermit or that theNPDESpermit asissuedrequiresthe
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Petitionerto complywith conditionsnotrequiredby theBoard’sregulationsor

thatpermitconditionsareinapplicableto SUJE. SIUE Petition,RequestedRelief.

14. In its OrderofMay 16, 2002,theBoard foundthat SIUE’spetitionmeetsthe

requirementsof 35 Iii. Adm. Code105.210. .

15. TheBoardshouldgranttheAgency’ssummaryjudgment. SUEhasno reallegal

basisto appealthis permit astheAgency’sfinal decisionis consistentwith the

mandatesof Section39 oftheIllinois EnvironmentalProtectionAct (“Act”).

16. UnderSection39(a), it is theSIUE’s duty to applyfor apermit. This section,

however,makesit theAgency’sdutyto ensurethatthepermit,asissued,“will not

causeaviolation ofthis Act orofregulationsthereunder.”415 ILCS 5/39(a)

(2004).

17. Section309.102(a)requiresthat, “the dischargeof anycontaminantorpollutant

by anypersoninto thewatersofthestatefrom apoint sourceor into awell shall

beunlawful.” 35 Ill. Adm. Code309.102(a).

18. Pursuantto Section309.102,anNPDESpermit is requiredif SIUE is discharging

apollutantfrom apointsourceinto thewatersofthestate.

19. Thedischargeofheatfrom SIUE’s Heating& refrigerationPlantfalls with the

definition ofa “pollutant” asdefinedin Section301.340. 35 Ill. Adm. Code

301.340.

20.The dischargeofnon-contactwaterby asubmergeddischargeline orby aflume

is adischargeof apollutantfrom apoint source’. . .. ... . .;

Point sourcemeans:anydiscernible,confined,anddiscreteconveyance,includingbut.notlimited.to, .any
pipe, ditch, channel,tunnel,conduit,well, discretefissure,container,rolling stock,concentratedanimal
feedingoperation,landfill leachatecollectionsystem,vesselor otherfloating craft fromwhichpollutants
areormaybedischarged.40 CFR 122.2.
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21. TowerLakenot aperchedlakeandthusnotexemptfrom thedefinition ofwaters

ofthestate.

22. Therefore,thedischargeofnon-contactcoolingwaterfrom theSIUE’sHeating&

Refrigerationplantmustberegulatedby anNPDESpermit. . . .

23. Section39(a)oftheAct alsomandatesthat theAgencyniustensurethatthe

permitteddischarge“will notcauseaviolation ofthis Act or regulations

thereunder.”415 ILCS 5/39(a)(2004).

24.TowerLakeis a generalusewatersofthe State. TheBoardregulationsrequire

that thegeneralusewaterquality standardsmustbemet in watersofthe statefor

which thereis no specificdesignation.35 Ill. Adm. Code302.201. Thegeneral

usestandardsaredesignedto protectthe“State’swaterfor aquaticlife.” 35 Ill.

Adm. Code302.202.

25. Section302.211containstemperaturestandardthatis applicableto thegeneral

usewaters.To complywith theSection39(a)mandate,theAgencyissuedSUE

an NPDESpermitthatis consistentwith thetemperaturestandardprovidedin

Section302.211. SpecialCondition2A is identicalto Section302.211(d)

language.Arid SpecialCondition2B is identicalto Section302.211(e)language. .

26.TheNPDESpermitrequiresSUEto meettheSection302.211temperature

standardattheendofpipebecauseno mixing zoneis providedfor in thepermit.

27.Section302.211appliesto all generalusewaters,whetherthewaterbody.isa .. .

streamora lake. ThoughtheSection302.211languagemakesreferencesto . ,

streams,it appliesto boththerivers andstreams.
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28. Also, asthepermitonly requiresa singlereadingpermonth,SIUB only needsto

reportthesinglereadingundertheheadings,“monthly average”,“daily

maximum”, and“monthlymaximumvalue”.

29.TheAct provideslimited authorityto theAgencyin authorizingdischargeof

pollutantsin thewatersofthestate. TheAgencymust follow theBoard

regulationsin authorizingdischargeofnon-contactcoolingwaterintoTower

Lake. Therefore,theAgencyhasno authorityto eithernot requireSIUEto obtain

an NPDESpermit,or relaxthetemperaturestandardsthatapplyto SUE’s

‘discharge.

WHEREFORE,theAgencyrespectfullyrequeststhat theBoardGRANT

its’ summaryjudgment,asthepermit asissuedto SUE,containsconditionsandlimits

necessaryto protectTower Lake,assuresprotectionofapplicablewaterquality standards,

complieswith theFederalWaterPollutionControlAct, andIllinois law.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY

By: _______________________
SanjayK.Sofat
AssistantCounsel
SpecialAssistantAttorneyGeneral

DATED: April 25, 2005 . .

1021NorthGrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276
(217)782-5544

7



STATEMENT OF FACTS

OnMarch8, 2001,theAgencyreceivedSIIJB’s applicationfor aonce

throughcooling waterdischargefrom its Heating& RefrigerationPlantinto Tower

Lake. AgencyRecordat 1. Thepermit applicationconcernedan existingsourcethat

cameinto operationin 1965to providecoolingwaterfor refrigerationunits.

However,SIUEdid not seekanNPDESpermit for this existingsourceuntil March

2001. This Heating& Refrigerationplanthastwo absorptionandtwo centrifugal

chillersto provideSIUE campuswith coolair. AgencyRecordat 6. Water

withdrawnfrom TowerLakeis usedto coolthe chillers. This operationis performed

on aonce-throughbasisandwateris returnedto TowerLake. Id. TowerLakeserves

asa reservoirforprovidingcoolingwaterfor theHeating& RefrigerationPlant

operations.SUEdoesnot allow recreational,boatingorswimmingactivitiesin

TowerLake. Id. Thechillers areoperateddependinguponambienttemperatures.

Usuallyin themonthofAugust,the air conditioningneedsoftheSUEcampusareat

peakdueto then’iaximum studentpopulationandstill higherambienttemperatures.

Id. At peakdemand,coolingwaterflows areapproximately19.5 MGD. Thecooling

waterflowing throughthecondensersgainsabout10 Fahrenheitdegreesfrom the

ambienttemperatures.Thewateris returnedto TowerLake. Thedifferencein .

temperatureofthecoolingwaterdrawnfrom thelaketo thewaterreturnedto the lake

rangesfrom 2 to 8 degreesFahrenheit.Id.

On March23, 2001,SIUE filed supplementinformationon cooling flume,

profile; flumecross-sections;aerialview ofwaterintakestructure,locationofpumps ‘

that drawwaterfrom the lake,theHeating& RefrigerationPlant,theflume,andthe
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returnofwaterto thelakevia therip-rappedslope;andmapshowingflume’s location

with respectto SIUE. AgencyRecordat 7. Theengineernotesthatthefacility is

permittedto dischargethroughtwo outfalls. Outfall 001 is anon-contactcooling

waterdischargepointwith an averageflow of 15 MGD andamaximumflow of 19.5

MGD. Outfall 2 is classifiedasanon-contactcooling waterdischargepoint though

usedonly for flumedischargeduring summermonths. AgencyRecordat 13. The

flume is 1750feetlong. AgencyRecordat 17. TowerLakeis not listed on the

Illinois’ impairedwaterlist.

OnJanuary2, 2002,theAgencyissuedthe SITJE’sNPDESpermit for

dischargeofnon-contactcoolingwaterinto TowerLake. AgencyRecordat 47. On

May 16, 2002,theBoardacceptedthe SUE’spetition. In orderto find resolutionto

thependingissues,theAgencyaskedSIUE to performathermalmonitoringstudyof.

Tower Lake. Thebasicobjectiveof thestudywasto determineif the lakeconditions

will allow theAgencyto assignamixing zonein SUE’sNPDESpermit. In

December2003,SUEfiled theresultsofits thermalstudy. Thestudyfoundthat: 1)

dischargefrom theHeating& RefrigerationPlantmetthecurrentNPDESpermit

limits during2003; 2) thesurfacetemperaturesattheHeating& RefrigerationPlant

did notvarymuchfrom thesurfacetemperaturesatthefar endofTowerLake; 3)

Duringhigh summertemperatures,SUEwill havedifficulty complyingwith the

temperaturelimits in thepermit;and4) therewasnotmuchdifferencebetweenthe

surfacewatertemperaturesandthetemperaturesat thecondenserinlet,’ which is at

fourmeterdepth. .

9



On June6, 2001,theAgencyissuedanNPDBSpermitto S]IJEfor its

sewagetreatmentplant. Thepermitincorporatelimits for CBOD5 SuspendedSolids,

pH, FecalColiform, Chlorineresidue,AmmoniaNitrogen, , andPhosphorus.Tower

Lakeis listed asthereceivingwatersin this permit. ..
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BEFORE THE ILLINOIS POLLUTION CONTROL BOAR])

BOARD OF TRUSTEESOF SOUTHERN )
ILLiNOIS UNTVERSITY GOVERNING )
SOUTHERNILLINOIS UNIVERSITY, )
EDWARDSVILLE . )

)
Petitioner, )

)
v. ) PCB 02-105

) (NPDES PermitAppeal)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

AGENCY’S MEMORANDUM OF LAW IN SUPPORT OF SUMMARY
JUDGMENT

NOW COMEStheRespondent,Illinois EnvironmentalProtectionAgency

(“Illinois EPA” or “Agency”) by andthroughits attorney,SanjayK. Sofat,Assistant

CounselandSpecialAssistantAttorneyGeneral,pursuantto 35 Ill. Adm. Code101.516,

and105.202,105.204,105.206,and 105.212,herebysubmitsthisAgency’s

MemorandumofLaw in Supportof SummaryJudgmentto theIllinois PollutionControl

Board(“Illinois PCB” or “Board”). The Illinois EPA respectfullyrequeststhatthe

Illinois PCBAFFIRM theAgency’sdecisionto grantaNationalPollution Discharge

EliminationSystem(“NPDES”) permit, IL0075311 to theSouthernIllinois Universityat

Edwardsville’s(“SUE” or“Petitioner”) to dischargenon-contactcoolingwaterinto ‘

TowerLake,andDISMISSthePetitioner’spetitionfiled onMay6, 2002,askingfor the

Board’sreview oftheAgencydetermination.TheIllinois EPA statesasfollows:
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MEMORANDUM IN SUPPORT OF SUMMARY JUDGMENT

The “purposeofasummaryjudgmentproceedingis to determinewhetherthere

areanygenuineissuesof triablefact.” Kobusv. FormjIt Co.,35Ill.2d 533, 538, 221

N.E.2d633 (1966). Thecourtshavegranteda motion for summaryjudgmentwhen“the

pleadings,depositions,andadmissionson file, togetherwith the,affidavits, if any, show

that thereis no genuineissueasto anymaterialfactandthat themovingpartyis entitled

to ajudgmentasamatterof law.” 735 ILCS 5/2-1005(c),alsosee,Foodenv. Boardof

Governors,48 Ill.2d 580, 586-87,272N.E.2d497 (1971),cert. denied(1972),408 U.S.

943, 92 S.Ct. 2847 (emphasisadded’). “While useofthe summaryjudgmentprocedureis

to beencouragedasanaidin theexpeditiousdispositionofa lawsuit,it is adrasticmeans

ofdisposingoflitigation andthereforeshouldbeallowedonlywhentherightofthe

movingpartyis clearand freefrom doubt.” Purtill v. Hess,ill Ill.2d 229,239, 489

N.E.2d867, 871 (1986)(emphasisadded),citingAllen v. Meyer,14 I1l.2d 284, 292, 152

N.E.2d576 (1958);BeverlyBankv.AlszpBank,106 I1l.App.3d 1012, 1016,62111.Dec.

572,436 N.E.2d598(1982);Schnabelv. CountyofDuPage,101 Ill.App.3d 553, 560, 57

Ill.Dec. 121, 428 N.E.2d671 (1981). However,apartyopposingamotionfor summary

judgmentmaynot reston its pleadings,butmust“presentafactualbasiswhich would

arguablyentitle [it] to ajudgment.” Gauthierv. Westfall,266 Ill. App. 3d 213,219, 639

N.E.2d994,999 (
2

fld Dist. 1994). ‘ ,

In this case,thereareno genuineissuesofmaterial factandtheAgencyis entitled..

to judgmentasamatterof law. Further,theAgency’sright is clear’ andfree‘from doubt.

By grantingtheAgency’smotion for summaryjudgment;theBoardwill encouragethe ‘ . ‘
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expeditiousdispositionof thepermit appealthathasno legalbasis. Therefore,the

Illinois PCBshouldGRANT theAgency’smotionfor summaryjudgment.

I. SummaryJudgment is AppropriateasNo GenuineIssueofMaterial Fact ‘ ‘ “

ExistsAnd theAgencyis Entitled to theJudgmentasa Matter of Law . ‘

SUE’sargumentscanbegroupedinto thefollowing two issues:

1. Whetheran NPDESpermitis requiredfor SUE’sdischargeofnon-

contactcooling waterinto TowerLake; and

2. Whethertheeffluentstandardsandmonitoringrequirementsin theSIUE’s

NPDES,asissued,arebasedon theapplicablelaw.

If theBoarddeterminesthattheanNPDESpermitwasrequiredfortheS]IUE’s

discharge,,andthatthepermitconditionsareaspertheapplicablelaw, theBoardmust

granttheAgency’ssummaryjudgment. In supportof its position,theAgencystatesas

follows:

A. NPDESPermit Is Required For SIUE’s DischargeOfNon-ContactCooling
Water Into Tower Lake

Section39(a)ofthe Illinois EnvironmentalProtectionAct (‘.‘Act”) statesthat, . . .

“[w]hen theBoardhasby regulationrequiredapermitfor theconstruction,installation,

oroperationofany typeoffacility ... theapplicantshallapplyto theAgencyfor such

permitandit shallbe thedutyoftheAgencyto issuesuchapermituponproofby the

applicantthatthe facility ... will notcauseaviolation ofthis Act orofregulations

thereunder.”415 ILCS 5/39(a)(2004) (emphasisadded). “ . . .
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UndertheCleanWaterAct aswell astheAct, aNationalPollutionDischarge

EliminationSystem(“NPDES”)permitis requiredfor adischargeofapollutantfrom a

point sourceinto thewatersofthestate.

TheBoardregulationsrequirethat, “the dischargeof anycontaminantorpollutant.

by anypersoninto thewatersofthestatefrom apoint sourceor iiito awell shallbe

unlawful.” 35 Ill. Adrn. Code309.102(a). Thus,pursuantto Section309.102,anNPDES

permitis requiredif SIIJEis dischargingapollutantfrom apoint sourceinto thewaters

ofthestate.

Pollutantis definedby Section301.340oftheBoardregulationsas“dredged

spoil, solidwaste,incineratorresidue,sewage,garbage,sewagesludge,munitions,

chemicalwastes,biologicalmaterials,radioactivematerials,~ wreckedor discarded

equipment,rock, sand,cellardirt andindustrial,municipal,andagriculturalwaste

dischargedinto water.” 35 Ill. Adm. Code301.340. Thus,dischargeofheatfrom

SIIJE’sHeating& Refrigerationplantclearlyfalls within thedefinition of “pollutant”.

Point sourcemeans:anydiscernible,confined,anddiscreteconveyance,including

butnot limited to, anypipe,ditch, channel,tunnel,conduit,well, discretefissure,

container,rolling stock,concentratedanimalfeedingoperation,landfill leachate

collectionsystem,vesselorotherfloatingcraft fromwhichpollutantsareor maybe

discharged.40 CFR 122.2. Thedischargeof non-contactwaterby asubmerged

dischargeline orby a flume is adischargeofpollutant from apointsource. ..“ .

Section301.440defines“waters” as: .‘

all accumulationsofwater,surfaceand underground,natural,and
artificial, public andprivate,orpartsthereof,which arewholly orpartially
within, flow through,orborderuponthe Stateof Illinois, exceptthat
sewersandtreatmentworksarenot includedexceptasspecially’
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mentioned;provided,that nothinghereincontainedshallauthorizetheuse
ofnaturalorotherwiseprotectedwatersassewersor treatmentworks
exceptthat in-streamaerationunderAgencypermit is allowable. 35 Ill.
Adm. Code301.440.

Thedefinition ofwatersin theBoardregulationsis morelimited thanthe

statutorydefinition. CitizensFor A BetterEnvironmentv. Illinois Environmental

ProtectionAgency,PCB73-245;PCB73-248,July 18, 1974. TheBoardhasconsistently

maintainedthatit will decidethe“waters”caseson acase-by-casebasis. TheBoard’s

definition of“waters” includesbothpublic andprivatewaters. However,theBoard

excludes“treatmentworks” from thedefinitionof“waters” in theAct. This exemption

wasplacedin theRulesat thesuggestionofDr. WesleyPipes’ testimony. (R71-14). At

that rulemakingproceeding,Dr. Pipestestifiedthatthestatutorydefinitionwould tendto

includewaterin wastewatertreatmentfacilities,includingcooling ponds,oxidation

ponds,tertiarytreatmentlagoons,andfarm ponds.To excludethesewaters,theBoard

providedfor thetwo exemptions-thetreatmentworks; andindustrialditch.

Theneteffectofprovidingthetwo exceptionsis that: 1) it allows settingthe

downstreamlimit for applicationoftheeffluent standard;and2) it determinesthepoint

ofapplicationofthewaterqualitystandards.RevereCopperAndBrassCorp. v. Illinois

EnvironmentalProtectionAgency,PCB 80-117,September23, 1983.

Theunderlyingissuehereis whereTowerLakeis an “artificial cooling lake” ora ‘ ‘ ‘

“perchedlakeandlortreatmentworks.” If theBoarddeterminesthat TowerLakeis an H .

artificial coolinglake,it is subjectto thetemperaturestandardsof’Section302.211,and’

therefore,SUEmustcomplywith thetemperaturelimits’ i’n ‘i’ts permit. On’ theother ‘

hand,if theBoarddeterminesthat TowerLakeis atreatmentwork oraperchedlakeit is
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exemptfrom thewaterqualitystandards,andtherefore,STUB is not subjectto the

temperaturestandardof Section302.211:SeeEnvironmentalProtectionAgencyv.

CentralIllinois Light Company,54111.App. 3d 155, 156, 369N.E.2d389 (3’~Dist.

1977).

TheBoarddefinesartificial cooling lakeas“anymanmad~lake,reservoirorother

impoundment,constructedby dammingtheflow of astream,which is usedto coolthe

waterdischargedfrom thecondenserofastream-electricgeneratingplantfor.

recirculationin substantialpart to thecondenser.”35 Ill. Adm. Code301.225. For

determiningwhetherawaterbodyis aperchedlake,theBoardprovidesthefollowing

criteria:

[t]he distinction,in summary,is baseduponthewayacooling-water
impoundmentis constructed.Whereartificial diking is erected,andwater
to fill theresultingenclosureis largelyobtained~bywithdrawingfrom a
nearbynaturalbodyofwatersuchasalakeorriver, theenclosure
constitutesa treatmentworks. Commonlyknownas“perched”or“side-
channel”lakes,thesebodiesofwaterare,astreatmentworks,exemptfrom
theBoard’swaterquality standards,anddischargesinto themarenot
subjectto thethermaleffluent standards.In theMatter of WaterQuality
& EffluentStandardsAmendments,CoolingLakes,DocketNo. R75-2,pg.
3 (September29,1975)

TheBoardcriterialists the following elementsin identifyingperchedlakes: 1)

thepurposeofthewaterbodyis to coolthewatersdischargedfrom thecondensers;2) the

impoundmentis constructedby artificial diking; and3) thewaterto fill the impoundment

is largelyobtainedby withdrawingfrom anearbynaturalwaterbody.’

TowerLakeis not aperched‘lake asit fails to satisfytherequirements ‘ ‘ ‘ ‘ ‘

identifiedby theBoardin In theMatter ofWaterQuality & EffluentStandards ‘ ‘ .

Amendments,CoolingLakes,DocketNo. R75-2,pg. 3 (September29, 1975).
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Accordingto SUE,Tower Lake2wasbuilt to providecoolingwaterfor its

HeatingandRefrigerationPlant. However,asTowerLakewasnot constructed

by artificial diking, andthewaterto fill TowerLakeis notobtainedby

withdrawingfrom anearbynaturalwaterbody,TowerLakeis .not aperchedlake. . . ‘

In sum,TowerLakefallswithin thedefinitionofthewateisofthestate. As SIEJE

is dischargingapollutantfrom apoint sourceinto thewatersofthestate,anNPDES

permitis warrantedpursuantto Section309.102.

B. . Effluent Standard For Temperature and Monitoring RequirementsIn
SIUE’sNPDESPermit Are Required By theBoard Regulations’

As thedischargeofnon-contactcoolingwaterfrom theSUE’sHeating&

Refrigerationplantmustberegulatedby anNPDESpermit,pursuantto Section39(a),the

Agencymustensurethat thepermitteddischarge“will notcausea violation ofthisAct or

regulationsthereunder.”Also, Section304.105oftheBoardregulationsrequiresthat,

“no effluent shallaloneor in combinationwith othersources,causeaviolation ofany

applicablewaterquality standard.”35 Ill. Adm. Code304.105.

TowerLakefallswithin thegeneralusewatercategory.TheBoardregulations

providethat thegeneralusewaterquality standardsmustbemet in watersoftheStatefor

whichthereis no specificdesignation.35 Ill. Adm. Code302.201.Further,thegeneral

usestandardsaredesignedto protect.the“State’swaterfor aquaticlife.” 35 ill. Adm.. .

Code302.202. : . .. ‘

2 SITJE’sclaim ignoresthefactthat its SewageTreatmentPlantdischargesinto thesameTower Lake.
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Section302.211containstemperaturestandardthat is applicableto thegeneral

usewaters. To complywith theSection39(a)mandate,theAgencyissuedSUEan

NPDESpermitthat is consistentwith thetemperaturestandardprovidedin Section

302.211. SpecialCondition2A is identicalto Section302.211(d)language..And Special

Condition2B is identicalto Section302.211(e)language.

TheNPDES permitrequiresSUEto meettheSection302.211temperature

standardatthe endofpipebecauseno mixing zoneis grantedin thepermit. TheBoard

regulationsonmixing zonesprovidethat “anopportunityshallbeallowedfor compliance

with 35 Ill. Adm. Code304.105by mixing of effluentwith its receivingwaters,provided

thedischargerhasmadeeveryeffort to complywith therequirementsof 35 III. Adm.

Code304.102~.”35 Ill. Adm. Code302.102(emphasisadded).TheBoardregulations

clearlyprovidethatmixing zonesareto begrantedonlyin caseswherethedischargerhas

madeeveryeffort to providethebestdegreeoftreatmentpossible. SIIJEhasmadeno

effort to find alternativesto lower thetemperatureofthe lake. In fact, this is thefirst

timethat SIUB hasappliedfor anNPDESpermit for thedischargeofnon-contactcooling

water. Basedon thetemperatureconditionsofthe lake,theAgencyconcludedthat since

thereis notmuchdifferencebetweenthesurfacetemperaturesandthetemperaturesat

fourmeterdepth,theaquaticlife in the lakeis beingsubjectedto veryhightemperatures.

TheAgencyfurtherconcludedthat giving anykind ofmixing zonein thiscasewould

only impair theexistingaquatic.life useofthelake. Therefore,‘the Agencyconcluded~

that SUEmustmeetthewaterqualitybasedeffluent limit for temperaturestandard..As

~a) Dilution of the effluent from arteatmentworksor fromanywastewatersourceis notacceptableas
a methodof treatmentof wastesin orderto meetthe standardssetforth’ in this Part. ‘Rather, it shallbethe
obligationof anypersondischargingcontaminantsof anykindto the watersof thestateto providethebest
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theBoardregulationsdemand,SILTE mustmakeeveryeffort to find alternativesto reduce

thelaketemperatures.For example,theAgencybelievesthatSUEcanlower the lake

temperaturesby loweringthecondenserinlet andalsoby dischargingin the hypolimnion4

partofthelake. TheBoardregulationsdo not allow theAgencyto grantmixing zonesin .

caseswherethewholelakeis subjectedto hightemperaturesandth~applicanthasnot

evenattemptedto find alternativesto lowerthelaketemperatures.UnderSection39(a)

oftheAct, it is theAgency’sduty to ensurethat thepermitasissuedis consistentwith

theAct andtheBoardregulations.Therefore,theAgencycannotgrantamixing zoneto

SIUE’s dischargeofnon-contactcoolingwaterinto TowerLake.

Thephrase“mixing zone”appearsin SpecialCondition2 becausethepermit

writer usedstandardtemplateto write this permit. To clarify themeaningofSpecial

Condition 2 andto addresstheconcernsraisedby STUB in its August24, 2001 letter, the

Agencyspecificallymentionedin thecoverletterthat, “temperaturemonitoringwill be

requiredat apointrepresentativeofthedischarge(s)butprior to entryinto TowerLake.”

Theplainmeaningof SpecialCondition2 wasconveyedto SIUE duringameetingheld

betweentheAgencyandSTUB representatives.Also, duringthediscoveryphase,the

Agencymadeanotherattemptto clarify themeaningoftheSpecialCondition2. After all

thedialogueon themeaningofSpecialCondition2, now,SUEcannot claim thatthe

permit languageis soconfusingthat it impairsSIUE’s ability to properlyunderstandthe ‘

meaningand applicationofSpecialCondition2. Simply; SUEknowswhat it needs’to...

do to comply with theSpecialCondition2 requires. ‘ . . . ‘

degreeoftreatmentof wastewaterconsistentwith technologicalfeasibi1ity~economicreasonablenessand .

soundengineeringjudgment....
~The layerofwaterina thermallystratifiedlake that liesbelowthethermocline,is noncirculating,and
remainsperpetuallycold.
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Thegeneralusewaterscontainbothrivers andstreams.Therefore,Section

302.211 appliesto all generalusewaters,whetherthewaterbodyis astreamoralake.

ThoughtheSection302.211languagemakesreferencesto’ streams,it wasnot theBoard’s ‘

intentto limit theapplicationofthetemperaturestandardof 302.211to streamsonly.

Thus,permit conditionreferencingto rivers simplymeansthat theconditionappliesto

thegeneralusewater,which in thiscaseis TowerLake.

Further,asthepermit only requiresasinglereadingpermonth,STUEonly needs

to reportthesinglereadingundertheheadings,“monthly average”,“daily maximum”,

and“monthly maximumvalue”.

CONCLUSION

Forthereasonsandargumentsprovidedabove,theAgencyrespectfullyrequests

thattheBoardGRANT theAgency’smotionfor summaryjudgment.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY

By: _______________________
SanjayK.Sofat
SpecialAssistantAttorneyGeneral

1021NorthGrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276
(217)782-5544 . ‘ ‘ ‘ . .
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STATE OF ILLINOIS )

COUNTY OF SANGAMON

)

)

PROOF OF SERVICE

I, theundersigned,on oathstatethatI haveservedtheattachedtheAGENCY’S
MOTION FOR AND MEMORANDUM OF LAW IN SUPPORT OF SUMMARY”
JUDGMENT uponthepersonsto whom it is directed,by placingacopyin an envelope
addressedto:

DorothyGunn,Clerk
Pollution ControlBoard
100WestRandolphStreet
Suite 11-500
Chicago,IL 60601

CarolSudman
HearingOfficer
Illinois PollutionControlBoard
1021 N. GrandAve. East
P.O.Box 19274
Springfield,IL 62792-9274

JoelA. Benoit
MORAN, ALEWELT, PRILLAMAN & ADAMJ

Firstof AmericaCenter
1 N. Old CapitolPlaza,Ste. 325
Springfield, IL 62701

KimL.Kirn
SouthernIllinois UniversityEdwardsville
Office ofthe GeneralCounsel’
RendlemanHall, Room3311
Edwardsville,IL 62026-1019

andmailing it from Springfield, illinois on April 25, 2005,byU.S.Mail with sufficient
postageaffixed.

SUBSCRIBEDA~DSWORNBEFOREME

THIS DAY OF APRIL, 2005.

THIS FILING PRINTED ON RECYCLED PAPER

SS
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